I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 11
GEORGE R. ROSENTHAL and )
BONNI E S. ROSENTHAL, ) yo. BK 89-30272
Debt or (s), )

MEMORANDUM AND ORDER

This matter is before the Court on debtors' objection to
claim #40 of the Internal Revenue Service (I.R S.). The cl ai mwas
filed as unsecured priority in the ampunt of $46,700.02, and is a
penalty for unpaid trust fund taxes under section 6672 of the
| nt ernal Revenue Code.!?

The debtors objected to the claimon the basis that it is a
penalty, not a tax, and therefore is not subject to priority under 11
U S . C 8507(a)(7). Thus, the issue for resolution is whether a
section 6672 penalty is entitled to priority status under the
Bankruptcy Code.

Section 507(a) sets forth the expenses and clainms that are
al l owed priority status. The seventh priority is for taxes and
provi des:

(7) Sevent h, all owed unsecured cl ai ms of

(a) General Rule - Any person required to collect, truthfully
account for, and pay over any tax inposed by this title who willfully
fails to collect such tax, or truthfully account for and pay over
such tax, or willfully attenpts in any manner to evade or defeat any
such tax or the paynent thereof, shall, in addition to penalties
provided by |law, be liable to a penalty equal to the total amount of
the tax evaded, or not paid over. No penalty shall be inposed under
section 6653 for any offense to which this section is applicable.

26 U.S.C. §6672(a).



governmental units, only to the extent that
such clainms are for -

(A).

(B)... _

O a tax required to be collected or
wi t hhel d and for which the debtor is

i able in whatever capacity;

(D). ..

(E).

(F)

(G). | .a penalty related to a claimof a

ki nd specified in this paragraph and in

conpensation for actual pecuniary | oss.
11 U.S.C. 8§507(a)(7)(0), (0.

Thus, to be entitled to priority status the penalty nmust (1)
relateto aclaimof akindspecifiedinthetax priority paragraph,
and (2) be in conpensation for actual pecuniary | oss. As previously
stated, the section 6672 penalty is for unpaidtrust fundtaxes and
therefore relates to a 507(a)(7)(C type tax.

The section 6672 penalty or 100%penalty i s assessed agai nst t he
responsi bl e corporate of ficial whois requiredto collect and pay over
to the government the trust fund type taxes. Although denoted a

penalty inthe Internal Revenue Code the liability i nposed by section

6672 i s not penal innature. Mnday v. United States, 421 F. 2d 1210,

1216 (7th Cir.) cert. denied, 400 U S. 821 (1970). "The prinmary
pur pose of the sectionis the protection of governnent revenue."

United States v. Huckabee Auto Co., 783 F. 2d 1546, 1548 (Il1th Cir.

1986). Infact, the Internal Revenue Service col |l ects the delinquent
taxes only once, and there is an abatenent of the tax assessnent
agai nst the corporationtothe extent that therelated 6672 penalty

assessnent is paid. 1d. (citingthe lInternal Revenue manual ). Thus,



it isclear that the section 6672 penalty isto ensurethat the trust
fund tax is paid, and is in conpensation for actual pecuniary | oss.
The Court finds that the section 6672 penalty relates to a
8507(a)(7)(C) typetax andis inconpensationfor actual pecuniary
| oss. Therefore, the penalty is entitled to priority pursuant to
8507(a)(7)(Q.
| T 1S ORDERED t hat debtors' objection to claim#40 of the

| nternal Revenue Service is DENIED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 22, 1990




